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AFFIDAVIT 


STATE OF NEW YORK ) 
) S$S.: 
COUNTY OF NEW YORK ) 
JOSEPH M. WEITZMAN, being duly sworn, deposes and 


says: 


1. I am the attorney of record in this matter for 


the plaintiff-appellant Frank Lowell. This affidavit is 
submitted ir support of the annexed suggestion for rehearing 
in banc pursuant to Rule 35 of the Federal Rules of Appellate 
Procedure ("FRAP") and in support of my request for an 
extension of time to file a petition for rehearing in the event 


that the said rehearing in banc is not granted. 


2. On November 18, 1975, this Court, by Circuit 


Judge Gurfein, (see decision annexed hereto) affirmed the 


judgment of the United States District Court for the Eastern 
District of New York which dismissed plaintiff's complaint for 


breach of contract on grounds of res judicata and denied plain- 


tiff's motion for leave to amend his complaint. 
3. The gravamen of the original appeal was that the 
District Court erred in "presuming" that the terms of an 
independent stock acquisition agreement were "implicitly" 
conditioned upon plaintiff-appellant's status as an employee 
in good standing pursuant to a separate and distinct employment 
contract. 
4. By engaging in such presumptions and implications, 


the District Court was able to state that a jury verdict against 


the plaintiff-appellant in a prior state court litigation 
upon an employment contract acted with res judicata effect 
against the plaintiff-appellant in a separate action in a 
different court against a different defendant on ~ different 
set of contracts. 


5. The Court of Appeals had no difficulty in holding 


that the district court erred in granting summary judgment 


on that ground. 


“Although the court recognized that the third 
count of the complaint was based on the stock 
ecquisition agreement and not on the employment 
contract, he found that '[t]Jhe stock acquisition 


agreement was .. . implicitly conditioned upon 
plaintiff's continued status as an employee in Q 
good standing.' While he recognized that no 


clause in the agreement expressly conditioned 

the payments to be made under the stock acquisi- 
tion agreement upon plaintiff's continued employ- 
ment under the employment contract, Judge Mishler 
concluded nevertheless that 'since both contracts 
were executed simultaneously and for the same 
purpose . . . such terms must be presumed. ' 

We think that the court erred in granting 

summary judgment on that ground." 


And again: 

"Since there is a triable question of fact 
respecting the intention of the parties, it 

was error 'to presume’ that the obligation of 
Twin Disc to continue its performance under the 
stock acquisition agreement was, as a matter of 
law, ‘implicitly conditioned' on appellant's 
continued satisfactory performance under the 
employment contract." 

6. The Court of Appeals then proceeded to do the very 
same thing it had just chastised the District Court for doing: 
It held that an alleged jury finding of plaintiff's failure to 
use his best efforts in relation to the employment contract 


collaterally estopped him from contesting a failure of good 


faith and tEost efforts in relation to concededly separate 


stock acquisition and guarantee agreements. 


Pigs. To 


Plaintiff-Appellant therefore finds himself 
in a position where he must ask the same question to this Court 


in banc as he posed to the three-judge panel: How can an alleged 


finding of lack of good faith and best efforts in the performance 


of an employment contract be equated to a similar lack of good 
faith and best efforts in the performance of Separate, unrelated 
contracts? Plaintiff-appellant »sintains that a failure to 
use best efforts which would bar him from recovering on one kind 
of contract may be, and in this case is, entirely different from 
the type of bad faith which would bar him from recovering on 
an unrelated contract on a completely separate subject. 
8. This argument becomes even more compelling when 
it is realized that it nonsuits this plaintiff on a motion for 
Summary judgment wherein doubt should be resolved in his favor. 
9. It is earnestly contended that an error of this 
type and magnitude, in the very opinion which assesses error 
upon the district court for engaging in precisely the same 
fallacious reasoning, merits the reconsideration of this Court 
sitting in banc. Unless rectified, the plaintiff-appellant will 
have been denied the due process of law guaranteed to him by 
the Fourteenth Amendment to the Constitution of the United States 
10. In addition, there was no inkling in the briefs 


of either of the parties - not in the Court of Appeals nor the 


= T 


District Court - of the collateral estoppel argument found to 

be determinative by Judge Gurfein. Neither was there oral 
argument on that point As a result plaintiff-appellant 

finds that the Court of Appeals agreed with him that the district 
court erroneously granted summary judgment on the grounds that 

it did, only to have the grant of summary judgment affirmed, 

on a different ground not advanced, briefed, or argued by either 


party. Plaintiff-appellant wishes to be heard on that issue 


for the first time before this court in banc. 


11. In the event that this Court declines to rehear 
this appeal in banc, it is requested that plaintiff-appellant 
be thereupon gr-nted a reasonable period thereafter to file a 
petition pursuant to Rule 40(a), FRAP for reargument. 

12. This application is timely, being made within 
the fourteen-day period prescribed by Rules 35 and 40, FRAP. 

14. The reason that a parallel petition for reargument 
pursuant to Rule 40 is not made at this time is that it would 
be a waste of this Court's time and resources to seek possibly 
duplicative relief simultaneously. 

WHEREFORE, it is respectfully requested that this 
Court grant a rehearing in banc or, in the alternative, 


permi~ the plaintiff-apnellant a reasonable period of time 


thereafter to file a formel petition for rehearing in the 


event that a rehearing in banc is denied. n 
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JOSEPH M. WEITZMAN 
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Sworn to this lst 


day 6 December, 1975 
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‘ UNITED STATES COURT OF APPEALS 
Bs cae oe For tHe Secoxp Circuit 
| Sear 
} No. 159—September Term, 1975. 
| ‘<< (Argued October 17, 1975 Decided November 18, 1975.) 
; Docket No. 75-7259 
4 
: ee — 
Frank LOWELL, 
Plaintiff-Appellant, 
| v. 
i Twin Disc, INcorroraTeD, 
{ Defendant-A ppellee. 
“wr - 
ae ' Before: 
> MANSFIELD, TimBers and GuRFEIN, 
Circuit Judges. 
——- —_____ 
Appeal from a decision of the United States District 
Court for the Eastern District of New York, Jacob Mishler, 
a: mae Chief Judge, which dismissed plaintiff's complaint for 
breach of contract on grounds of res judicata. 
Judgment affirmed. 
——_—_____+-0-» —- 
JosrepH M. Weitzman, New York, N.Y., for Plaiu- 
tiff-A ppellant. 
Mark F’. Hucues, New York, N.Y. (Willkie Farr 
& Gallagher, Robert J. Kheel and Richard 
i L. Feller, New York, N.Y., of counsel), for . 
Defendant-Appellee. 
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Gurrern, Circuit Judge: 


This is an appeal by plaintiff Frank Lowell from a deci- 
sion of the United States District Court for the Eastern 
District of New York, Jacob Mishler, Chief Judge, which 
denied leave to amend the complaint and granted defen 
dant’s motion to dismiss the complaint on the ground of 
res judicata. 

On July 3, 1968, appellant and his then partner, Robert 
Everett, citizens of New York, executed a stock acquisi- 
tion agreement with defendant Twin Disc, Incorporated 
(“Twin Disc’), a citizen of Wiseonsin. Under this agree- 
ment, appellant and his partner (“the shareholders”), who 
owned all the stock of Lem Instrument Corporation 
(“Lem”), agreed to exchange their Lem stock for stock 
of Twin Dise having a market value of $15(,v90. The 
agreement further provided that during the seven years 


~ 
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following the execution of the agreement, Twin Dise would 
aa ~ give the shareholders additional Twin Dise stock equal 
* : in value to 25% of Lem’s pre-tax net earnings, if any, 
To dias 1 ul to a total maximum amount of $500,000. It was further 
agreed that if Twin Dise decided, prior to June 30, 1975, 
to dissolve Lem, to sell any or all of its assets other than 
in the ordin rv course of its business, or to sell the stock 
of Lem, theu tue shareholders would have the option to, 
purchase from Twin Dise all the outstanding 


ae 
g shares of 


Lem upon terms not less favorable than those of the 
contemplated transaction.’ 
On the same day, the appellant signed an employment 


contract with Lem, in which he agreed to serve as Gen 


eral Manager and President of Lem for a period of seven 
years. During this time, he agreed to “devote his full 
time and his best efforts” in the furth::anece of the in- ' 


1 The agreement also provided that the principal business loration of 
Lem would remain in New York. 
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terests of Lem. This employment contract was guaranteed 
by Twin Disc, which agreed to make comparable emplos 
ment availiable to appellant if Lem was liquidated or sold 
The contract provided that it was to be construed im ae 
cordance with the laws of the State of New York. 

From the time that the contracts were executed in 
July 1968 until October 1972, Lem operated at a_ loss 
On October 9, 1972, the board of directors ef Lem voted 
to cease Gperations and to discharge appellant for failure 
to perform '‘s ‘Juties under the employment contract. 

Shortly the. ofter, apnellant bronght this action against 
Twin Dise in the New York Supreme Court, Suffolk County 
The action was removed by the defendant to the federal 
court pursuant to 28 U.S.C. $ 1441 on the basis of the 
diverse citizenship of the parties. 

Before this action could come to trial, however, appel- 
lant brought another action for damages in the New 
York Supreme Court, Suffolk County, against Lem rather 
than against Twin Dise (“state court act*.n”). rhe com 
plaint alleged that Lem had breached its obligations under 
the employment contract by terminating plaintiffs er 
ployment without cause. Lem maintained that the plaiim 
tiff’s discharge was for cause. Plaintiff did not assert 
any claims based on the stock acquisition agreement in 
the state court action. 

This action was tried before Justice Seileppi and a 
jury. On October 12, 1975 the jury returned a Wnanimens 
verdict for the defendant. The judgment was aflirme:d by 
the Appellate Division, Lowell v. Lem Instrumen’ Carp 
44 App. Div. 2d 775, 354 N.Y.S.2d 1006 (2d Dep't 1974), 
and leave to appeal was denied by the Court of Appeats. 
34 N.Y.2d 520, 218 N.F.2d 611, 360 N.Y.S.2d 1025 (1974) 

After the completion of the state court action, the plain 
tiff moved to amend his complaint in this federal action. 
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The complaint, as originally filed, contained three counts. 
The first count alleged that Twin Dise had guaranteed 


Lem’s obligations under the employment contract, that 


6 ees eee memanee semiene 


Lem had breached it. obligations under that contract by 
discharging plaintiff without cause, and that plaintiff had — - j 


thereby been damaged. The second count alleged that 
Lem had failed to pay plaintiff certain fringe benefits and 
cost-of-living increases. The third count alleged that Twin 
Disc had breached the siock acquisition agreement by 


terminating Lem’s operations and by disposing of its 
assets other than in the ordinary course of businéss, 
thereby depriving plaintiff of the option to acquire Lein’s 
stock in the event of a termination of Lem’s operations, 


ee 


and further depriving plaintiff of the opportunity to re- 


ceive additional shares of Twin Dise stock if the opera- 


tions of Lem beeame profitable. In his affidavit in the 


District Court appellant conceded that the issues under 
the employment contract had been determined in the state 


eourt action, and he, accordingly, withdrew. the first two 
claims for relief, which were based upon the employment 
contract. In place of the third eause of action, he pro- 


posed to substitute six new claims for relief. These were 


bs 
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all based on the stock acquisition agreement or the guar-s 


antee of the employment contract by Twin Dise.* Twin 
Dise opposed plaintiff's motion to amend, and moved for 
summary judgment, asking the court to dismiss all three 
counts of the original complaint on grounds of res judicata 
and collateral estoppel.’ 

‘ 2 We have no doubt that the guarantor of an employment contract is 
released when a verdict is returned in favor of the employer whose per- 
formance has leen guaranteed. See United States v. American Surety 

. - Co., 56 N.2d 734, 736 (2 Cir. 19282), People Vv. Metropolitan Surety Cor, 
171 App. Div. 15, 20-21, 156 N.Y.S, 1027, 1031 (38d Dep't 1916). 

: 3 We treat the matter as a question of collateral estoppel (issue pre 

: 7) clusion). 
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The court denied plaintiff’s motion for leave to amend 
and granted defendant’s motion for sunimary judgment. 
He found that all three counts of the complaint were 
barred by res judicata, and that amendment wonld be 
futile because the causes of action set forth in the amended 
complaint would similarly be barred. 

Although the court recognized that the third count of 
the complaint was based on the stock acquisition agree- 
ment and not on the employment contract, he found that 
“t]he stock acquisition agreement was . . . implicitly 
conditioned upon plaintiff’s continued status as an em 
ployee in good standing.” While he recognized that no 
clause in the agreement expressly conditioned the pay- 
ments to be mace under the stock acquisition agreement 
upon plaintiff’s continued employment under the employ 
ment contract, Judge Mishler concluded nevertheless that 


“since both contracts were executed simultaneously and! 


“es 


for the same purpose... such terms must be presumed 

We think that the court erred in granting summary 
judgment on that ground. Two separate written agree- 
ments executed at the same time may be considered in 
law as one agreement, but only if the parties so intended. 
Whether the parties intended that the two agreements 
should be interdependent is a question of fact which turns 
upon the circumstances of each case. See Commissioner 
v. Le Gierse, 110 F.2d 734, 735 (2 Cir. 1940), rev'd on other 
grounds, 312 U.S. 531 (1941); Sterling Colorado Agency. 
Inc. v. Sterling Insurance Co., 266 F.2d 472, 475-76 (10 
Cir. 1959); 6 Williston on Contracts § 863, at 279-80 (3d 
ed. W. Jaeger 1962). As Williston put it, the test is as 
follows: “It can be nothing else than the answer to an 
inquiry whether the parties assented to all the promises 
as a single whole, so that there would have heen no hat 
gain whatever, if any promise or set of promises were 
struck out.” Id. at 275. 
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In the case at bar the issue is whether the employment 
eontract and the stock acquisition agreement are an en 
tire contract or whether they are divisible. What did the 
parties intend if appellant should die shortly after t] 
agreements were executed? Would his inability to per 
form under the employment contract eut off his right to 
future profits, or were these simply a part of the pur- 
chase price, payable, ir vy event, to his estate? On the 
other hand, if appellant was discharged for failure to 
use his best efforts under the employment contract, as he 
was here, would he still retain his right to future profits 
under the stock acquisition agreement? The two agree- 
ments, as drawn, cast no light on the interrelationship, 
if any, between the rights and duties of the parties under 
the agreements. 

Perol evidence may be resorted to, therefore, so lone é 

as it is not inconsistent with and does not vary or contra- 
dict the written agreements. “Accordingly, the court mar 
and should look to the prior negotiations to determine 
what was intended.” Rudman vy. Cowles Communications, 
Inc., 30 N.Y.2d 1, 11, 280 N.E.2d 867, 872, 330 N.Y.S.2d 
33, 40 (1972); see Sun Oil Co. v. Heller, 248 N.Y. 28, 31-32, 
161 N.E. 319, 320 (1928): Restatement (Second) of Con- 
tracts § 240 (Tent. Draft 1973). We have followed a simi-* 
lar formulation in Union Insurance Society of Canton, 
Ltd. v. William Gluckin & Co., 353 ¥.2d 946, 951 (2 Cir. 
1965). It follows that where, as here, extrinsie evidence 
is admissible, summary judgement does not lie. //emuen 
v. Commerce & Industry Insurance Co., slip op. 275 (2 Cir. 
Oct. 24, 1975); Aetna Casualty & Surety Co. v. Giesow, 
412 F.2d 468, 471 (2 Cir. 1969); Lemelson v. Ideal Tuy 
Corp., 408 F.2d 860, 863-64 (2 Cir. 1969), 

Since there is a triable question of fact respecting the 
intention of the parties, it was error “to presume” that 
the obligation of Twin Dise to continve its performance 
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under the stock acquisition agreement was, as a matter 
of law, “implicitly conditioned” on appellant's continued 
satisfactory performance under the employment contract. 

This analysis does not necessarily lead to the conclu- 
sion, however, that stmmary judgment in favor of the 


defendant shoulai not have been cranted. 


It is a fundamental principle of law that in every con- 
tract there exists an implied covenant of good faith and 
fair dealing. See Kirke La Shelle Co. v. Paul Armstrong 
Co., 263 N.Y. 79, 87, 188 N.E. 163, 167 (1933) ; Van Valken- 
burgh, Nooger & Neville, Tue. v. Hayden Publishing Co*, 
30: N.Y.2d 34, 45, 281 N.H.2d 142, 144, 330 N.Y.S.2d 
329, 333, ceri. denied, 409 U.S. 879 (1972). Furthermore, 
each contract contains an implicit understanding that 
neither party will intentionally do anything to prevent 
the other party from carrying out his part of the agree- 
“ment. “Persons invoking the aid of contracts are under 
implied obligation to exercise ina pees not to frustrate 
the contracts into which they have entered.” Grad v. 
Roberts, 14 N.Y.2d 70, 75, 198 N.E.2d 26, 28, 248 N.Y.S.2d 
633, 637 (1964). “It is likewise implied in every contract 
that there is a duty of cooperation on the part of both 
parties. Thus, whenever the cooperation of the promisee 
is necessary for the performance of the promise, there is 
a condition implied that the cooperation will be given.’ 
mereener Park, Inc. v. City of Rochester, « 38 Mise. 2d 714, 
718, 238 N.Y.S.2d 822, 827 (Sup. Ct.), aff'd, 19 App. Div. 
2d 776, 241 N.Y.S.2d 763 (4th Dep’t 1963), quoting 10 
New York Jurisprudence § 203, at 111-12 (1960) (empha- 
sis in original). 

The issue thus becomes whether there was a finding by 
the jury in the state court action that appellant’s dis-_ 
charge was for failing faithfully and diligently to dis- 
charge his duties and for failing to use his best efforts 
on behalf of the corporation. If he failed to exert his 
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best efforts for the corporation, he cannot, even if the 
employment and the stock acq uisition contracts are deemed 
independent, support a claim of goed faith. It would he 
wrong to allow a clain for profits that the plaintiff hin- 
self thwarted by his failure to use his best efforis in 
furtherance of the common enterprise or for the right to 


buy Lem shares that were undoubtedly depressed by the 
plaintiff’s nonperformance of lis obligations under the 
employment contract. 

Normally, the question ot whether a party has breached 
an implied covenant of good ! aith would be for the jury 


But here the facts may have been cone ‘lusively determined 


against appellant in the state court action under the doe- 
trine of collateral estoppel. That doctrine wovld conclu- 
sively determine the facts, but only if collateral estoppel 
is applicable to a second ac tion in which both parties are 
not formally the same. 

In this case, appellant is himself a party in both ae- 
tions. If the issue tendered to the first jury was found 
adversely to the plaintiff, he is bound in the second 
tion even though the defendant in the second action Is 
not the same as the defendant in the first action. The 
lack of mutuality of estoppel is not fatal. “[T]he party 

against whom the plea is Taised was a party to the prior 
action and ‘had full opportunity to litigate the issue of 
its responsibility.’ (See Liberty Mutual Ins, Co. v. Colon, 
960 N.Y. 305, 31 a Seg Good Ilealth Dairy Products Corp. 
v. Emery, 275 N.Y. 14, 18, 9 N.B.2d 758, 759 (1957) (em 
phasis in original): see Israel v. Wood Dolson Co., 1 N.Y. 
9d 116, 134 N.F..2d 97, 151 N.Y.S.2d 1 (1956). See also 
Ritchie v. Landau, 475 F.2d 151 (2 Cir. 1973). Perhaps 
the classic exposition wes that of Justice Traynor in 
Bernhard v. Bank of America Nat’l Trust & Sav. Ass’n. 
19 Cal. 2d 807, 122 P.2d 892 (1942). Justice Traynor noted 


that the exception to the seabalaviaietl of mutuality of 
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estoppel was justified “on the ground that it would be 
unjust to permit one who has had his day in court to 
reopen identical issues by merely switching adversaries.” 
19 Cal. 2d at 815, 122 P.2d at $95. And see New York 
News, Inc. v. New York Typograhical Union No. 6, 374 
F. Supp. 121, 125 (S.D.N.Y. 1974). 

We are remitted to the question, then, whether the issue 
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tendered to the jury in the state court action involved 
the issue whether appellant was discharged for failing 
faithfully to perform his duties and for failing to use 
his best efforts on behalf e company. We have ae- 
cordingly studied the record in the state court action. 


a? 


—— 


Justice Scileppi charged the jury in substance, inter 
alia, that if the jury finds from the evidence that plain- 
tiff failed faithfully and diligently to perform his duties, 
or failed to use his best effort» 1s ealled for in the con- 


‘ 


wt pitts a> Va 


tract, then the plaintiff may not recover since those fail 
ures would constitute a breach of contract by the plaintiff, 
The court also told the jury that they may eonsider the 


losses sustained by the corporation, the plaintiffs pro- 
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jected sales and projected profits, and the operation plans 
which he devised “on the broad question of whether f] 


ne 


Plaintiff faithfully and diligently performed his duties 


‘ 


under the contract, and whether he used his best efforts 
on behalf of the corporation in the operation of said 


~~ 


business in accordance with the provisions of the con- 
tract of employment contained in paragraph 1 thereof.” 


all 


t 


In view of our conclvsion on this issue, we need not consider whether, 
in any event, Twin Dise could avail itself of collateral estoppel because 
it was in privity with Lem. 


The employment contract was in evidence in tho state court action 
as Plaintiff's [exhibit 2. In paragraph one, Lewell agreed “to devote 
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With the issue thus tendered, the jury returned a ver- 

dict for the defendant. 

Appellant had a full and fair opportunity to contest 
the issue in the state court action, see Schwartz v. Publy 
Administrator, 24 N.Y.2d 65, 246 N.B.2d 725, 208 N.Y.S. 
9d 955 (1969), which he actually did. Since the jury 
found that appellant had failed to use his best efforts 

on behalf of Lem, we hold that he may no longer cou 4 


tend that he has duly performed the implied covenant of 
cooperation under the stock acquisition agreement. The 
parent appellee, Twin Dise, may properly assert that ty 
pellant was collaterally estopped. Appellant’s breach ot 
the implied covenant of good faith was established he- 
yond permissible relitigation. 

The dismissal of the complaint is affirmed as is the mo- 
tion denying leave to amend the complaint.’ 


. 
6 The refusal llow the amendment of 2 complaint that had been 
filed over two years earlier is also sustainable on the ground of lache 
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